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D E C I S I O** 

S* ROT^E ROMANjE bbw 

Coram R. p. £). 

GHISILERIO 

I N C A' V S A 
Romana Cafalis Aguzzani • 

M crcurij 27. AfriUs 1 644. 





Rattcndeatibus Marchione Antonio Francifco , 
Beinmdb , &Ioanne DominicodeMaximis n- 
lijsCJeffa? natae cx Vidoria , & AfcanioRcbib- 
^ba, defundo Carolo Francifco Rebibba ( qui 
"*hxredcm inftituit Alexandram de Blanchis,a 
qua caufam habent Patres S.Silueftri legatarij , 
ct litisconfortcs) fuifle purificatum fideicom-< 
milTumconftttutu a Francifco Salamonio Auo 
iupradidae Vi£oriat , mouerunt Iudicium fuper 
immiffione in poflcflionem Cafalis Aguixani contradi<3am Alexan- 
dram eiufdemCaroli ha?red'cm,&coram R.P.D. mcoCarrillo , tunc 
Rot* Audirore Prarfide VaUisoletano eleao, obtinuerunt fementiam 
fcpcr immiflionein pc^eflionem ,& Signatiira Iuftithrcaufamappel.* 
Wtioniic6mmifit,cumcIaufula,finc praHudiciolegitima; exccurionis 
R.P.DTmeORt»yas,coramciuodiajfentcntia fuit reuocata ad fauo- 
rem dd.Jegatari'oium,& cpnceflareintegratio Lucretiae Paglia? harrcdi 
d.AIexandra? defunwta» ; Commifia rathi intettiainftahtia caufaap- 
pcllationis^DD.confirmando primam fcntentiam,itcrum cenfuerunt, 
ad fauorcm fupradicloi um dc Maxiraiseflc refolucndu^n . 
Ratio rcfolutionis fuit,quia ex dcdu£is in decifionibus , tam coram Re* 
uercndits.Vrgellen.fubdicbus a*.Martij,& 28. Vfaij 1632. io.Martij 
1624 quamfuccefliuccoram R.P.D.mcoCarrillo fubdiebus 1. Dc- 
cembris 1634. i.Februarij,i3.Iunij, & i8.eiufdem 1635.& infecun- 
dainftantiacoram R. P. D. Royas , fub diebus 27. Iunij 1640.16.De- 
cembrisi64i.&4.Fcbr.i643.witrcfolutumconftarc de fideicom- 
miflb di q. Francifci dc Saiamonibus purificato ad fauorcm Clcrix 
marris, & difloru DD.de Maximis eius fiiioru ; de defcendentja d'\8x 
Cleria? a fideicommittentejde defcendcntia diftorum de Maximis , & 
idcntitate Cafalis i Vndeadvnum tantum reducebatur difficultas j 
nunquid d.£afale Aguzzani indiuifioncintcr IfifiIem,Vi&oriam ma. 
tremClerix, &Virginiapi fidcicommittcntem ncptcs > ac proneptcs 
tcfpeaiue ex Cleriafeniore eius filia predefunaa,fuerit libcre afligna- 
<um prxdiaa; Viaoric.,ac per cam libere pariter titulo dotis traditum 
Afcanio Rebibba? eius viro, caq. rationc ab huiuftnodi fideicommifio 
Aui materni cxcmptum, iuxta text.in i.mulier §. cum proponeretur.fdd 
Senat.C9nf.Trei.& in Auth.res qut.C.cmm.de leg. cuius quidcm ttifh- 
• cultatisfolutioncm cenfueruntDD.colligi pofle, confiderata potefta- 
tc,& voluntatc dd.lfifilis,Vicloria!,& Virginix. 
Nam quoad poteftatem,ccrtura eft,quod diaac mulieres non poterant 
difponcrc dcCafali pra?du5to contra cxpreflam Tcftatoris prohibitio- 
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PfiO»:>qw*IcgitUf to^e^taroertro ao jpcoiKiitpfubdic 17. Septe*!.. 

brisij^in^uo^Iwtrj vubona pMtuo remaneant in tamilii^, 

qUKidnjw* jK^myicc. valcia/ifctt ji^f jfc: fabftjtuti pr.edifti, & alij ex 

quaniscauia vcndcic& diftfaherr y autctiain^|nationis kttiiTirne^ 

fumpto vocabulo alicnare t/otuflUvd in pdH. CaiaHa V vcl bona 

ftabiiia,nec5 pro,dore v r)ce .^tqUalibetcau&i *fcfi in conrrariuiii fict, 

ille qui^wuraiitf«iet,etismgiatia5sfeu doimefl&oncs A^ofroJicas ob- ; 

tmeAdo &a ctufcita dife CalaJir^&fconifc & ab omni iurc iibifu- 

pcr cis corapcccri. EtlkctiYteorix Teftatoris. , t fcu fideicommittenrft 

dcfccndeotbfltiut & fTmocc noniVir^kiirJicitiirn^i^chetf cMo*, 

tmflUdon#u*»efe, hujtlfifcodiramea^uhas non emt fonptex,^ 

abiolut^fcddufltaocat ful^ridiaria., qoandofcilkcr bona linen uuru, 

Cl^iieorum P^rris^quaGieri^fctoioris matris prorfus defkcreiirrfci 

cps enim potitj*kuMmodi onius antcaipec,tabat,quam ad4i«u Eratvt 

cifcum rtdcicornmirtcntcin Aunruynaterwimi i*xt*t**r4n 4*mulier\ 

§Jr*w pr*pmtnm.t*f&<bi*j+\snh:*rtiptK&. in iais rcrminis,, lo- 
quent«defidcic<«nfjtfsai^^ n ^ n ^ pro ^ 

bam poit llif»B*vgrJ f .fidtjcw*rti*iirtw +6sverfcr in fuhfidtum^n 
fequcn. Kota ^t^asrj^aniJgmerfi^Mttrcijtt per fufar. 'de fidc,ctm\ 
*W--**e*>i^ve*fMtm\*fcfr:ain^ Cumauten*- q 

in propofito^u cohfter , qtmd p-rtcdtftoiCaroius Patcr cidcm Vi- 
Oortarfcliqufc ftura looojprodaxc^adem^/umma a d. Cleria raactf 
firentconfirmata 3 vt ptobiatinfkumcnturD ceiebmtum iubdic i^.Iu, 
mj annu j yt.invtrfjttmjujj i* h drcum\dt5ta ; D. VMri* prttetuUt , 
Je;effcetcditricemdi&£ i*,rr,*ix tn fnmma fc*t> iooo. prj do/efiht X 
X>.Carolo ttutr merdic**^ a DCUncc tiutmatrt accUrata ; Ac parir 
ter c^tjftetvaiia ftmilia fr lU ta2ooo.fuiflc foJu-ta d.Ififili altcri cius fo. 
ftori nuptas /Comwiilo.Paubde CafteJJis NobtJj Bonome4 5 vr in a|io 
inftrtiraijnto iub dic 2 ? . Augufti J y?^U% liem. accio che Cet**l,t* fi 
efttrm^e*^ h % Jftfil* rJct^trdaUa^CenfeJfa fcudi 2000. mt 
vetain ct*t**tipv fi« deu , dMk$ d. D. Quwr, lo. Pauiu, notmnt^ 
tfut-fiprAML^c non probcrur 5 quodadcandem Vuftoxiam pcruc- 
S?"^'!^ ro*^ 1 ™ 5 » feu patcmis,bona aJIodialia in fcrritor,» 
•Flam.MiJcrt,aePetreJiar, quajfuerunrpcr cam vanrfita £««2750 vt 
parircr probarur in inftrumento vcnditionis ab ea fatfarfubjdie i$. 
Wtarlr;ij6o9.<feirJteriasquafdam*pars domus ad ancum ^miiam 
*U(iwicuror.3**6,c^ • 
uentunt,& admirtitur in dccifionibusccunra R.P.D»Royas iacdcmu 
mt ^i 3l, . a ^ 0l,0lum lihcrorum CIer i*ei«s, roatris, vtprobatur in fu- 
iitndiatomacumcntQfubdie 2 5 .Augufti i% r ^*fimi$.i tepcrmtr. 
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U <i<U<M't* Sfr&**jr*Mb***frS*» i*ro mJU fitcceffume veU t 
i^/tTf M4^*t>*.fr4»ct/h, pervtgoredelteJUmen. 

Wrfra, foulichMj^^iht miwn Mlt btnt deiU %.C*Wi, fi 
poftno dmdere *9m*fwi«' > 'fer non efer obltgati * fideicommiffe ; 
Ex prxdiaisinfcrturinoflpQtuifft Vi<2oriamiibidorcm conftituere^, 
fiipd hoc Caialc s nc^»c>n]udiibcrarftiideicomroino,cx fupradedu- 
flt*cum v]<fadia*borta^ib«-a,fit^tt4)oaicijabenda ranio viufrudus 
be^orumfidctoon^^ tcrminis 
dttof Routn ***o»ie*fide*cvmwifcimpfiejfa 
Ottu oua OBJniajufiairbaotprQciusdotexrongrifa. 
Ne^quidouamfaci^jquoddiaabonaexi^ntwiaT^itonjs Plani MU 
kti,&PfltrtifeefkenntaOamcra Apo/bjtici rccupx?i3ta,quaMlia pofli- 
£bat\ma,curofeudp.PlaoiMi]eti , fub p^tcxtu qiiod cflcnt diifta 
fcttjjo annc^Ar deaoJutacx<apicciinear raafcUuhr &uta?,quianoa 
ltto^fb^quocl^ucj-inr refttiuta vcianncxa, &deuoiuta y fcd probat^ 
a*Iodialitate,cV perticentiaad Cletiamm*trcm,fteiunt refHtuta , vna 
CUmfructabus depofu&tis, aJiaa fi fiiiuenr fcudaiia,vtiincorpQrataCa- 
Btei^ODJi^porsMiTentcedbvcidonariv cttam nicdiantc pretio,refiften- 
|«^lU(an.mcisi w Pij / V.jj.i<rcQ poftquamfurtiintdimtiTa, & rcbxa» 
ipits ibronbus>rcuunferuncin haScdhate eotumiParentum. 
VltcriusconfiderabamDD.quoddetempore, quoYuitcontraaum m^ 
trimonium, ncmpcdcanno 1575. vigebatComtitutio jo.fa. raenu 
PijV. prooioitiua dodtrruexccdcntiura fummam ducatorum 45-00. 
«kcaroienis, vtproptrteaetaam ex hoccapiienon potuerit VicloriaJ 
ihbi.taJem dotem conftituerc to vrauerfcoonis, & liberis,& fidcicom- 
milfarijs , prarfertim quia minorem dotcm in bonis Parcntum c^nfc- 
•JiC*fueruminrilisforor nupta Gomitilo.paulo Cafteilo,& Virginia 
nipitis. NccfubfiAitj-cfponitodata/quoddiclx Conftitutioni fucric 
cfcfogatum pec Coo/litutionera Gregorij Xlll. quia vti pubiicata^, 
W*i 1 5*8 "oopotcftnefpiccrctempuspromifliofiisdotis, fadxanno 
I57j.quodattenditur, cumnonretmtrahatur in prariudicium iuris 
aUerius, cx^x> fa.de.Cntfiit. Rot.decifi 7 ^»mm,2^.p4r.^ rrceme. Mi- 
nufqucquodv< bpto iongiffimi remporis cum obleruantia pra?fu- 
.naatur derogatK:,- lap&s erumtcmporiscttm prartenfa obfcruantia,toi- 
licurex £ic"to,cum macriraonium inter Alcanium , Sc Victoriam diflo- 
JuttHnfuerit raorte Afcanijanno i 593.adco vt ceflct Japfus tcmporis 
fufficiens, dum noncfrluxeruncadiematrimonij vfqucadobitum vi- 
«Ttao. anni, iedtantumanni 18. t\dd.ad fd.mer*Grcgor.XV.den 534, 
nnm.i^. Rit.dectfi6o>nM»*.6fdrte iJiuerJectf.zyj.nnm^.fMr.^. r*c m 

coram 



Digitized by Google 



mram bon.memt.Buccabella i* Homana dttkionis%6. lunii 1 637. in R#- 
coana quarti dotalis ij.Iutrii i6a.i.corimWme.Pirouano , &demum m 
decifionibusfa<ftis^r^> Emincntift. D Cardina U^n\ irolo , e* 
mein Romana quarti dotalis pro D. Eugenia S/>/W ^Obferuantia rero 

ccfTauit ex geminatis, & reiteratis aflibus coWWrjl , &pra?fertim ex 
pra?rcruationefideicommiffiinrer eofdcm Afcanium,& Vicloriam Iu- 
gales.acalias prajdidas molieres,faaaindiuifionibus inter easfccwis 
debonisliberisinproprietate, &de©onisfideicommiflarijs , quoad 
vfumrruclum tantum,faiuaproprictatcvti fubiefla fideicommiflb * 
ex fubfecutisenim dcdaratur qualis fuerit intentio partium incon- 
tradu prarcedenti, Mantic.de tacitMb.i.ttt. I .»m.a r $mrd.comf. $27, mmii o„ 
Jlot.decif.2 6.n*m.4far.$.rcce»A I 1 

Quoveroad voluntatem eiufdemViaori*c6fignandi Cafalein dotem 
irreuocabiliter, aut cum fua caufa fideicommifli, voluntas ccnfcri non 
dcbet diuife a poteftate, cum ab ca reguletur , cap. cum fitper , de ofici* 
deicgat.lcumtc.C.dc donat ante mupt. Lmultum intereft C. fi quis alt. 
vel ftbi.Ysero.com f-j 6. fmbmmm.^o.luh.^. Rot.dec.^6^.nmm.i.par.^Jimcr^ 
atque ita, fiex fupradiSis proptcr exiftentiam bonorum liberortfm-* 
fufticicntium pro congruadote r non potuit dari in dotem Cafale , de 
quoagitur, liberuma fideicommiflb , cum remedium Amtb.resqua, 
fitfubfidiarium,vt iaea,& traduntiX^. intratprsfumpticquod Vi- 
cteria grauata volucrit dicta bona darc in dotcm cum codem onerc 
fideicomroifli, cumquo polTeflionemacceperat in execurionem Tc- 
ftamenti, bonaque diuiferatcnra fororibus ,praefente , & conlcnticnte 
Afcanio viro, cui in dotea fueruntaflignata , Pereg. confo*. mum 1 o. 
cmm duobus feq. vol. 4. Kota decif. 427. nmm.i. verf nec placmtt Domimis 
parte dtmerf 

Qu* prafumptio comprobatur,&aperte conuincitur voluntas Viitoriat 
in inftrumentis fupra relatis , ex quibus apparer , quod Partes nolue- 
runtderogarc fideicommiiTo pridi&o , nequebonaab illius diipofi -* 
tionc fubtrahere, vt cxprcfse fuit declaratum indiclo inftrumento 
fub die 2ia : Augufti i 5 75. ibi, Pramiffa tm primis protejlatione , & iru* 
qualtbet parte prafcntis inftrmmenti repetita, qmod pcr prafcns inilrumem*. 
tum> & eomtenta in eo, non intemdunt modo aliquo praiudicare , neque co»m 
trjmemire vi»cmlts y ejr comditiomibms fideicommtjjt per Capitaneum Salamo- 
nimmfatti-i neque aliquorum proprictatcm dtcio fdeicommifo fubietlormm 
utngcre^ aut alias qmomodolikct contrauentre , ejrc. Idquc apertius decla* 
raruntbquando,poft ea omnia confecla, fub die i^.Septembris ie8a. 
pieccs vnanimiter IfifiJis, & Vi&oriaporrcxerunt GregorioXIII.inu» 
quibus, expofito fideicommiflbadicloFrancifco ordinato cum pro- 
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hibitionealienationis criam ^HBufu dotis , eidcmfuppjjcan^&^ 
obtinenda liccntia diuidendi G^lia, aliaque boqftf jdienj fidcicoito 
9u'iTofubiccla, non obftantcprohibitjpnc Teftatoris.de n.on diuidtft» 
cfepr©pHctatfimfub,p^nacadupitatis , eamque obtinucrurjt cunv-. 
&<<u!t**c ctigm aliengfidi portipnqftfibj-pWnjcnres ; & fuqcefliu^ 
jn^ecutione» illiusliceritia?facte fuitjpter furjradiclas, riiui.no v A4 
feo* ctiara rouitum fac^fl^Q^kiili^ ciufdcm Viaoria? fubdiebus 
jo^Pccem^ns itfo8. & 24. DeflCmtVi$ i<509ftj.n quibus difponit dc 
fu^fe^nis likeris fauorc ha?redi$, c^ccp.Ui.wm^ Jjopis fideicommiira- 
rijsfuor^MjofUta^*^ Cafale fubie#urafi r 

dcicommiffoJFrapcifci AyiiiNeisinoft^cq^ifatiQresfa^x, tam ppisl^ 
Japtiftam fiuiifiIi«in;i^wmjwQlf^W<'W Nepotern , qjupdftc.- 
cej^rarit in Guale, de quq agiiut v ..vigpj$ • gdejconwxi^ ditfi F wcj* 
fci, fic impcdicndofubhaftationcm , qtiam Cleria foror intentabut i 
Bt A^u*rfaw^abefitcs c c^uJatn* &pfs«to8is , tefteniux *pprp{)a.r£ grv^ \ 
fatas dcclarationcii» ^^^^Mt'^\mMlMjn &*on4e Vm$t$$ 
Giouagn.conf %6jium. 46.^ 5 J.lib. 2 . 
Prxrereacum Viclorianondederitindotem certam quantitatem ex fT- 
deicotnmifToj feuccrtabona, fed omnia , &qua*cunqueeiusbona ad 
eam fpcftanria, vt ibi; T uttala fua parte dellacafa dcl Cafale , & c. e 
tuttiy e qualfiuoglia altri beni t &c. credtti, frutti,animali , &c. i leifpet~ 
tanti per qualfiuogliacaufa>titolo>o fuccejjione rjrc. vtique ccnfctur fibi 
conftiruifTedorem tn omnibusfuis bonis, cum corum tamen oncri- 
bus, co m odo, quo erant penes ipfam Viftoriam . /. mttlier bona 72. jf. 

de iur.dotiVbi Bart.fr Bald.Cbartar.dccif.Ianuen.$$.num.%.GtuU.in eo» - 
fuet.Mefan.cap.g.glojf.-j.num.^.Rota coram Burat.decif. 254. num.i. & 
fic cum fua caufa, & onere fidcicommi(Ti ; LanccliGall.c0nf.2g.nu. 27. 
Serapbjecif^gi.nnm.^. Rotad.decif^ij. num.i.par % 4. diuerf. n*dci- 
comroiflum enim onus cft, ideoque tanquam onus alienum deducitur 
ad text.in l.irritum. C.ad leg.falcid. & probat Fontan.de paft% nupt.clau* 
ful.%.gloff.%.par.i\.num^jom.%. 
Cxtcra quxdicuntur de prima tranfactlonc initadie 20. Maij i£7?« to« 
ter Ififilem , & diftam Vicloriam forores ante matrimonium , p«fer* 
uata in fequefctibus di uifionibus , & dc aifignatione tertix partis Cafa- 
lium, & bonornm, cum claufula pro hxredibus, & fucceuoribus qui- 
bufcunquead liberam difpofitioncm , non releuant; Tum quia , in_» 
partc difpofiriua contraclus non legitur alia claufuia prxter illam , pro 
hxredibus, &fucceiToribusquibufcunque, iuxta tamen menvem Te- 
ftaroris , &tenorem Tcftamcnti, qua? claufuh fuit etUm adie&a por- 
tioni lfifiJis, & vnaque.qucforor rccognouit fuam rcrtiam partem-. 

• pro 



|>fO!n4iuifocumc«flionciuriuminforma ; vndc remanet fub fidet- 
commiflb , vt prius , ncc illi cenfctur rcnuntiatum , prefertim ftanti- 
bus illts vcrbis, iuxta mcntcm Teftatoris, & tenOrcm Teftamenti , & 
cfcteris aftibus.&diuifionibus fubfecutis, in ejuibus fuit fempcrdi- 
&btt\ fidcicomraiflum pra?(cruatum a viftoria, cum protcftationcnon 
contraucniendi- proefente, & confentientc Afcanio mariro; adco vt cx 
hac obfcruantiacolligi poffie, noluilTe ab initio alicnate proprictatcm 
frrcuocabiliter , fed cum fuacaufa fideicommifii, quemadmodum plc- 
nt fuif rcfolurum coram Burcttudccif.%^. pcr tot, Tum ctiam , quia fu- 
pradicls mulieres , etiam fi voluiflcn* rcmittcre fideicoramifliim , & 
abciusnexu Iiberarebonapatema , id tamen efficerenon potuifTcnt 
inprsiudicium aliorum fuccefliue vocatorum ; ex allcgatisper Fm* 
fir.quaft. 59:*. ntm. CO. vcrfi dcclarAtur fcptimo , & R#M dccifi 1 10. 
pdrtc pritnd diucr. ** < moiloiJ . > 

Et cx his DD.vtraquc partc audita',cenfnerunt , confirmandam fenten. 
UAB io prisna inftantia lacam pcr R.P.D.meum Carrillu m ,&c. 
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